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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE NINTH CLRCULT 


HARRY SUGARMAN, 

Appellant, 
vs. No. 22,102 
acm B. FORBRAGD, et al., 


Appellee. 


APPR LEAN Omen ee bY Sen ler 


A. INTRODUCTORY STATEMENT 


With the exception of a few pages the appellee's brief 
Semaiuisus Of restatement and ailfirmation of previously advanced 
beaewclons. rather than a rebuttal of peints made in the eprel— 
lant's opening brief. By discounting arguments as "web-spinn- 
ing," the appellee avoids the necessity of answering them. 
Instead the government reiterates its original stand, accept- 
ance of which requires the Court to give judicial blessing 
to the Food and Drug Administration's exercise of unrestrained 
SUeneomiuysan the regulation of Imports. 

The appellant offers the following answers to the posi- 


tions taken by the appellee. 


B. AGENCY DETERMINATIONS REGARDING THE ADMISSIBILITY 
OF IMPORTS DO REQUIRE THE HOLDING OF A FAIR HEARING 
ie CoORDANCE WITE THE ADMINISTRATIVE PROCEDURE ACT. 
1. The appellee does not respond to most of the appel- 
Lani Ss sareumenys . 

The essential idea of the APA is to provide fair and uni- 
momieecocedures for the wee Of federal administrative agencies, 
mmiscomoarable to a general procedural Statute such as the 
Federal Rulles of Civil Procedure. APA provides for basic pro- 
eeureleriehts, Which should be available to all citizens, 
Peeoardiess Of the agency with which they are dealing. Ad- 
ministrative hearings, an important aspect of the process by 
which the government exercises its power, are by law held 
Becording CO the procedures of the APA where the specific 
See eee lying JUrIsdielton tO the agpency makes provision for 
a hearing. The appellee would deny ail such procedural safe- 
Puemeses painstakingly constructed by Congress, te any citizen 
Pmeuvcdein ImpOrLing goods wnder the jurisdicriem of the 
Bedevauerood and Druse Aet. The reason for) the denial is the 
absence of the specific word “hearing” in Section 381 (21 
Uns, 301). 

The appellee maintains that FDC import provisions, in 
Lome ro specity that a fair hearing Teyrequired, speak for 
themselves. The appellant believes that the government has 


tistened only in a very superficial manner. It has refused 


fomconsider universally—-accepted rules of statutory construc— 
tion as a means of ascertaining the meaning and intent of the 
passage (see pp. 30-36 of appellant's opening brief). It has 
melea Go come to grips with the fact that, in spite of the 
absence of the word "hearing," all the elements of a hearing 
are provided for within the FDC Act import provisions as 
follows : 


ieee MOouNce...t©O the owner Or consignee” 
ON Uo 0 eo Ga) 


2. an opportunity to "appear before the Secretary 
of Health, Education, and Welfare" 
PIU One sO cas) 


bow right to introduce testimony ' 
DAugtiese 8% Ses Cet 


4, a right to introduce a record from hearings 
examining the reasonableness of regulations 
affecting the admissibility of imports. 
OW IAS. Gs 

Miemecovcrnmeny Mas megllected to Turnish the Court with any 
explanation as to why the FDA itself ascribes to these enumer- 
ated rights the term "hearing" when routinely making use of a 
form entitled “Notice of Detention and Hearing" in deaiing 
with imports. + MOnReOver, the government Tails to comments upon 
PaemeNipuImness end 1dleness of a precedure which, if inver= 
preted as it desires, represents no more than a "wailing wali" 
pueVireh the Cillizen Supposedly can express his frustrations, 
1. In actual practice the FDA makes informal records of the 
iipoOrushearings which are sent to Washington, D. C. for 


review and consideration by officials unknown to appellant 
CPiaimtari"s Exhibit "I=-1" pages 53-54). 


2. Wong shows that the Court will waive the requirements 


that a "hearing" be expressly provided for in order 
to apply they APA. 

iiewone earsument Concerning fair hearings to which the 
appellee did respond concerned Wong Yang Sung vs. MeGrath, 
Poo U.S. 33 (1950) (See opening brief, pp. 25-28). The re- 
Beense included a labelling of the appellant's view of immi- 
gration and deportation cases as "distorted." Here the 
mesoondent would seem to have overlooked the purpose for 
fmm the appellant directed the court's attention to the dGe= 
portation cases, and to have demonstrated a lack of under- 
Sroiaing Of appellant's position. The decisions in question 
Were introduced to illustrate instances in which the Supreme 
Court has disregarded formal and technical requisites for the 
application of the APA provision to agency hearings. The 
appellant contended and still contends that, even if the 
court should interpret Section 381(a) as not formally calling 
for a hearing, the provisions of APA would stili be applicabie 
iMmuwew Or such decisions as that in the Wong case. 

Pompeo ered oul im eappellant Ss brief, the Supreme Coury 
moeweceome GO une conclusion thav, in instances where proce— 
dural due process compels a fair hearing, such hearing must 
Memeranved wider the provisions of APA. In the Wong case 10 
was decided that a hearing was mandatory in order to protect 
and preserve the rights of an individual in accordance with 


mae most fundamental tenets of the U.S. Constitution. Jira 


Ke 


@aceificbLant case again we are faced with the violation of the 
meoncs Of an individual, in that the FDA is attempting to de- 
erde upon a matter without giving the individual an opportunity 
momoresent his case at a fair hearing, conducted in accordance 
Pui the standards of the APA. 

imemrespondents contend and would have this court cco;mcuude 
miav the coffee in question was “on the threshold of entry 
maco the United States," and that, consequently, those de- 
cisions dealing with immigration cases and the principles 
maeeunced unerein should be controlling. A cursory inspection 
of this premise reveals its erroneous nature. We are speak- 
aie cde INSbant case, of property rights of individuals 
who are citizens of the United States; we are speaking of the 
property rights of persons, not of coffee beans. We are speak- 
mieeoreche rights of those individuals who are afforded the 
Provection Of Our laws to their property, and not the right 
pljeem cock Ol coltes beans or a carload of bananas vo enter 
Mie United Staves. 

3. Where APA safeguards are not applied, abuse of 

authori iyoecan resuli. 

Why does the government attempt to avoid the fair hear- 
ing procedures of the APA in the area of import regulations? 
Certainly 241s more convenient for the agency not to have to 


comply with these safepuards.° BULL Ls G @reaver essurance 


wc Olatarfe vs. Larrick, Civ. No, 122-62, D, N.J., Aug. 20, 
(Continued on page 6) 


Ds 


Se just results more important than convenience? Unrestrained 
Bochnority in the hands of any government agency, even if 
Misely uwsed in the majority of cases, is always a danger in 

fees if can be misused. A recent case would seem to illustrate 
mesce Dre kems Fhis case also indicates that the cowrts have 

mot always bowed before the FDA's claim of absolute diszrection 
eee control of imports, a poing to be developed presently. 


Tn Carl Borensentus Co. In. vs. “onn W. Gardner 


CE Sagi, 


we 


Poo tio , New Ordeans Daw), Ciwil 1968-3221, Maren 15, 63) 


Bm@e faets were as follows. A shioment of 5,999 bags of coffee 
@erived in New Orleans. A wharf examginacion by a United 


Beatles Poec and Drug Inspector disclosed that haif the bags 


Oofree were dameged by contact with water. 2,325 bags were 


3) 
ry 
Oo 


sound and released for entry into the United States. RPemain- 
Pete uase were received for recongitioning by a savor; Of 
Bvese 1,739 bass Were mede sound’and thus brought into com= 
DEiance witn the law, and 1,953 bags were not reconditioned 


@ue co mold. 


2. (Comcinwed fr 
tration of the FDA's tendency to avoid APA "complications 
MWaere possible Here the government, in acting on a lew Drug 
Applicetion, eaereed that it was exempt om adjudication 
requirements of the APA on the basis tha ts "@eeisions raése 
Solel¥.an inspéctions, test, or eleetion”. 5 @.S.C. §554&a) 
(5). The District Court held that a “formal, adversary hear- 
img, inwolvVing the issue of whether tiew Drug Authorizations 
should be continued in force or stispended” was not one to which 
erowoxeme teenies Meant to aoply. Thre revocation order was 
reversed and remanded for a decision made in accord with the 
APA 


om page 5) 1964 (unreported) is one illus- 


ad 


iicmeD earba traci ly withheme permission for entry into 
the United States of the 1,730 bags of sound coffee beans 
Boral The owner agreed that the 1,053 bags of the damaged 
beans be destroyed rather than re-exported. The government 
argued that Section 801(b) deprived an owner of the choice 
under Section 801(a) to re-export the rejected coffee beans, 
pogmenar the District Court had no jurisdiction Since the 
agency was acting within its discretionary authority. The 
fieeacrret, Court found the PDA was acting beyond its statutory 
PUcMOrity and enforced a mandantory injunction requiring the 
Povernmeny tO release the réjéectéd coffee beans for re-expor— 
tation and the sound coffee beans for entry into the United 
SraLres. 


Soe UDICIAL REVIEW IS AVAILABLE IN THE PRESENT CASE BECAUSE 
WEAVE xCoEDED LTS STATUTORY LEMS OF AUTHORITY. 


ie col, appe lec ettmer fails to answer or mis consiimucs 


eovellane S Prevlous arguments. 

Upewaopellee's answering brief commences its argumens 
eoncerning the availability of judicial review, which hinges 
upon the degree and type of discretion possessed by the FDA, 
pveeclttine sche District Court's opinion “which considered and 
rejected most of the arguments offered on appeal by appellant." 
(See appellee's answering brief, p. 14.) In order to set the 
mecOrGsturarehne, the appellant points out that a substantial 
EOuLUmOnMOtenis Coening briéi’s Statements on this subject 
(pp. 6=21) concerned the decision in Abbott Laboratories v. 


(e 


Gardner, 387 U.S. 136 (1967), which was not yet in existence 
when the present case was decided in the lower court. Nor 
meoeecee District Court be said to have rejected the arguments 
weecic authorities cited by the appellant, Davis and Jaffe, 
pees it did not mention them. Moreover, the court did not 
Geal with the opening brief's points regarding the implica- 
fons On the availability of judicial review of the FDC Act's 
legislative history. Thus it was incumbent upon the appellee 
to deal with these arguments if they were to be answered at 

3) LN 

What is the substance of the appellee's arguments? 

UicwiirstbeWOert1On Of His SuaLement consists of qudtes 
from Section 38l1(a), and the explanation of them, from the 
FDA's point of view, which was given during the lower court's 
prececedings. After introducing another immigration case (see 
previous discussion, p. 4-5, of this brief), the appellee at 
fast begins to discuss, not an argument made by the opening 
Driel, but ravher two cases introduced by it. ThesSe cases 
are Abbott and Toilet Goods Ass'n., Ine. vs. Gardner (1967) 
BogUeo. 156. 

The government's brief attempts to limit the implica- 
Pons nOn Ara application by 1ts reading of the impcrt of  Uhe 
ivemcases.. It ts true that Abbott decided that regulations 
could be reviewed in a pre-enforcement state. But the major 
significance of the decision, as borne out by the lengthy 
quotations of the Abbott case found in the appellant's open- 


Oe 


Meee rier, is that the judicial review sections of the APA 
apply to FDA-promulgated regulations. Following from this 
decision the appellant concluded (p. 13) "The FDA lacks absolute 
discretion when promulgating regulations; logic dictates that 
me regulations are reviewable, that determinations also be re- 
viewable." The appellant's arguments on this subject are among 
the many not spoken to. 

Incidentally, the respondents in commenting upon the ef- 
fect of Abbott and Totlet Goods state that those cases involved 
Pauire indusuries whereas the instant case does not. Such a 
eontention is manifestly false. For, if determinations under 
Section 381(a) are held to be subject to judicial review under 
the APA, every importer of food and drug items in the United 
States would be affected. But, even if respondents! statement 
were true, is the right of one individual so insignificant 
mia ne would be denied what is justly his, i.e., protection 
Ciewis  eienl TO a teir hearing and judicial review? 

2. The Food and Drug Administration does not possess 
abso Une melscCheuNon Over The lvedmissibi tity Of Imporion 

In the recent coffee import—-export action involving Sec- 
tion 381, Carl Borehsentus Co., Ine. vs. John W. Gardner, et 
oe estipra, ules Disccerict Court said: 

"The Court agrees that generally speaking 
judicial relief is not appropriate to relieve 

a party from administrative action if the 
administrative agency has exercised discre- 
CioOnary authority @ranved tO 10 under a statute. 
Panama Canal Co. vs. Grace Line, Ine., 356 U.S. 


pile ens Cee ibe, 2 0. 8d, 2d 788 (1958); 


os 


Sugarman vs. Forbragd, 267 ©. Supp. 817 (N.D. 
Cal., 1967); see also Magnolia Petroleum Co. vs. 
PederaterPouer Commisston, 236 F. 2d 735 (C.A. 5, 
1956); Chernock vs. Gardner, 360 F. 2d 257 
Cee ee 1006) (Ferry vs. Udall, 336 8. 2d 
(cmc. 9.) MOO" 2 \cert., den, 381 US. 90%, 

On the other hand it is well settled that 
judicial relief is appropraite to relieve 
aggrieved persons from administrative action 
beyond the statutory prantvs Of authority. In 
DuOrrmevee Wlerara, 32. Uso. 280, 64 S.Ce. 559, 
Sileeoc Ue. Bo. 733, tme Supreme Court said: 


'* * *When Congress passes an Act empowering 
administrative agencies to carry on governmental 
activities, the power of these agencies is 
Cirecwmniceriloed DY Ye BUthOrity Branved. This 
Permits the Courts te Dartileipave in iaw en— 
forcement entrusted to administrative bodies 
Cleon ENe we xreMe MWecCesoary LO Pretect jJus— 
ticiable individual rights against adminis- 
trative action fairly beyond the granted powers. 
ipGeeresponsibility Or deGerminine the ima ts OL 
StauuLory grants of authority in Such instances 
Pea sudIcLal function entrusted to the courts 
by Congress by the Statutes establishing courts 
pidemerkine their jJurisdietion. = * *! 


Mecho wcaMcwemec Warte ve. acy. 2416 Wes. 60, 

Bop cote 2o5506e Febd. 392 (1918). Hammond ve. 

eee ede 23) (CN, DeCe, 1952)5 Bowman vs. 

pete ant Ose hoesupp. 265° (D.CeeMad. 1946 )." 

feeiomuie appellant Ss view that the facts of Sugarman ver 

Heororaga Warrant its removal from its present position in the 
above quote to a place alongside of Waite vs Macy and James 
Cmeutiie( Bowman Us, Retaltaff), where 1t would be used to 
illustrate that "judicial relief is appropriate to relieve 
aggrieved persons from administrative action beyond the 
SvavuLoryecrants of authority.” 


How does one determine if administrative action has gone 


beyond statutory limits? This very question was asked of the 


Oe 


meeceny appellee by the District Court in the following in-= 
teresting exchange (II R. 72-74): 


ine COURT= 9) All” right, gentlemen, why shouldn't 
ioc lemurs necase backere the Food and Drug 
Mdminist ration ? 


Jie otc eeWe lia beganse., Your Honor, the 
Court doesn't have the power to conduct a 
judicial review. 


thie COURT: Why not? 


MR. ENSIGN: Because this is a case where 
Usewatency action 25 commitced to the agency 
diserevion. 


DHE COURT= =) It says, ‘410 At appears from the 
examination...' What does that mean? 


MR. ENSIGN: it means that if in the opinion 
Sieubes oon and Drug Administration, from 
the examination or otherwise, the article 

Po eiOceiue Ot 1 OOC... 


THE COURT: How does he exercise that dis- 
euerlen, COM Gabeuner me, thay sturf burned 
CUmche Ship. appears Go me that's no food, 
Biaces ane end or wt, DL don't want to hear 
any more. I have made my ruling. I have 
exercised my discretion. You mean to tell 
me the Food and Drug can go that far, even 
under import theory? 


MR. ENSIGN: Might act beyond the statutory 
auvnoricy, in which case no court would be 
deprived of the power to conduct a judicial 
IE ALIEN 


THE COURT: How do I determine whether he 
Jobe CmOeyoOnd NS StavuLory authority: 


MER ENSIGN: Well, the compiaining party 
has the right to -- 


MiP ecOURD: ie has, he's coming here and he 
Says, you've held all the cards up to your 
chest. You haven't shown me a single card. 
lOve tiae Ss nok Lhe exercise of discretion 
Disc SseecOmremplaced here, wien Jt says 


slr 


Tappears,' has to appear not only to -- ina 
sense to -- while the statute makes dis- 
cretionary -- administrative officer, and 
has to appear to him, but that appearance 

to him has to be a reasonable appearance, 
and somebody's got a right to examine to see 
whether it's a reasonable appearance. 
MieeoNolGli: Ssoetone as Ne acts within his 
SGaulgeory auunority, OUT pOSition is that 
Vee wcOurc las mO pOoWer for judicial review, 
anwese one. Ol COurse, aS the statute is 
Sonscrcutaonal as if is." 

liemuer Get taau thie line Of GUeSTlomms did not return, 
and require of the appellee his answer to the Court's in- 
quiry, “How do I determine whether he acted beyond his 
statutory authority?" The appellant gives his answer as 
mellows: An Official who bypasses the usé of reasonable 
Standards, as envisaged by Congress, for judging products 
Maver his jurisdiction is acting in an arbitrary and capri-— 
cious manner and thereby exceeding his statutory authority. 

Why should the FDA be held to reasonable standards and 
Peres do such standards come from? 

ineens wer TO the First Question one might samply say 
Piomeness., | But the appellant, in addition, relies upon the 
law as follows: 

Regarding the basis on which the coffee beans of this 
case were detained, the government in its briefs limits it- 
self to a reading of Section 381(a). In these briefs it fails 
fo mention that the actual basis of detention is found in 
Brevious passages of the FDC Act. In its original "Notice 


of Detention and Hearing," however, the government does 


er 


acknowledge that Section 342, not Section 381, contains the 
Mesis Of detention when it states: 

"Adulterated within the meaning of Section 342(a)(3)"2 

nus the legality or an imperts deLention made by the FDA 
rests on its proper implementation of Section 342 as well as 
381. On this subject the opinions of Justice Jerome N. Frank 
are instructive. 
inne oe CeCe caceo =. Onaroeracte, (C.C,A. 2d 19543 ere 

F. 2d 567 concerning the application of Section 342(a)(3) to 
an allegedly adulterated product from Portugal, the appendix 
to Justice Frank's dissenting opinion gave a history of Sec- 
tion 342(a)(3) and he warned against the application of undis- 
cleceasvancgards inf judging adulteration, in his opinion, 
spire, page 5/9: 

"Unhampered discretion of the type conferred 

Vee ecre. Csi 2anG3) Mseat best, insiducus. 

Possessed of such power, an official may stop 

the sale of perfectly good food merely because 

he happens not to like it. 

leche a POSsiblIapy Ssnould Gause courts idice 

Ourse When they can, CO Wnsist that adminis— 

trative officers exercise wide discretionary 

powers Only in accordance with any statutory 

provision which requires that they commit them- 

Bellves teproperly pubiterzed standards. In 


DMiataWayemsoo Some e©xteny at Least. cam there 
be reconciled unavoidable delegation of exten- 


peEOCMeTESlLaLvuuory Provisions Of the FDeC Act may be the 
Basis Of detention such as Section 502 (21 U.S.C. $352) re= 
Guiring devices to be labeled with "adequate direction for 
use" in Canadtan Memortal Chiropractte College v. Shumate, 
Ciel ewnCavidelOG6-109, July 26, 1967). 


ISS 


sive discretion to administrators with needed 
Droveet Lon Of the individual,” 
(Emphasis added. ) 


IMnme edestares Us. 1,000 Cases, 230 F. 20 208, 211 
(C.A. 7), 1956, the Seventh Circuit agreed with Justice Frank 
that the use of Section 342(a)(3) should be in accordance to 
reasonable standards: 


"The conclusion is inescapable that if we are 
POmrOMOVvO Lhe Majorley Of the Gecisions which 
neve interprered 2] UssMelA. Section 342(a) (3), 
WkviniouG aAmposIne some Limitation, the Pure Food 
anes Drug Administration would be at liberty to 
Beize tis Or any other food It chose to seize. 
Pideinere coula bpewmorelrective judicial review 
except perhaps for fraud, coliusion, or some 
Puce stones ueeroceCUre. ms oUGh a posiraenm is 
Movemdecrets tole, SCOMmeress Nas Obviously found 
Po odinitcult, 2f mot impossible, to exoress a 
Gelimivesseacutery standara of purity that wiil 
PecCeoiven Un Orne Inver Dretartom. And tnis court 
mopecucely aware of the fact that it is mot Che 
proper body to more narrowly define broad standards 
ier iuomores so tap eney can be applied in @ 
PosvIcularwease, Courts know nélther what is 
Decesca 7 erOreb nee nealtin Of the Consuming public 
nor what can reasonably be expected from the 
CobMuniCeeiGdticuky ae hUurEMenrmore, vhis issmov a 
determination that should be made individually 
ioe weacmeicase PON Tne basis Cf Expert teszimony. 
Mice toocmand Drug Adminis vartion should ser 
definite standards in each industry which, if 
meaconaglewana Mi line with expressed Congres— 
sional intent, would have the force of law. 


Pe-picemoOuUreLiMmiGallons as a COUrt and,,.,cec— 
OMe a 2 one. WeNCoO nov think bnat \Comeress 
IMeIiMecdtOnlen CNne ders Of Lhe acency under 
Mieomoliboceocy lon se cCOmDlele ly withou, limitation 


eo 


Mhemsplr.t of...(sections of the FDRC Act)... 
demands that we give effect to what reasonable 
Standards have been set by the Food and Drug 
Administration in the area involved in this 
case, and determine them as best we can where 
they have not yet been established..." 


V4. 


The appellant agrees with Justice Frank and the Seventh 
mereult that "The FD&C Act should set definite standards in 
fecen industry which, if reasonable, and in line with expressed 
Congressional intent, would have the force of law." If the 
meyernment were to establish standards for coffee, the validity 
and reasonableness of the standards could be reviewed under 
memeevon 701(3), (f) and (g) (21 U.S.C. 371(e), (f) and (¢).)3 
mameme Dresent Situation the government sebvs no regulations 
which the court can examine and, through a claim of absolute 
discretion, seeks to avoid being bound by any standards at all. 
Pemooocilant feels that this claim is contrary to the intent 
Be Congress in writing Sections 401, 402 and 701 of the FD&C 
Act, as well as the cases cited above. 

hesaccime Vine wsececOnd GuesSTlOn above, a5 tbo the source you 
reasonable standards, the answer is that they may be developed 
either by government or by industry. Section 401 of the 1938 
Act (21 U.S.C. 341) authorizes the government to promulgate 
mesulacions fixing reasonable standards of identity, quality, 
picmill or containers for most foods, Including coffee, when— 
eer) Such action will promote honesty and fair dealing in the 
interest of consumers." Reasonable standards have been set 
regarding many foods, establishing guidelines which are an 
aid both to government and industry. However, in the case of 
coffee the government has promulgated no regulations fixing 
reasonable standards, and so both government and industry have 
looked to the standards established by the coffee industry. 


a 


A mistaken basis of the government's theory of absolute 
Peiseretion is Buttfield vs. Stranaham, 192 U.S. 470 (1903) 
mrivolving the Tea Importation Act, 29 Stat. 60! (1897) as 
amended, 21 Y.S.C. §41 et seq. (1946) which had authorized 
mre establishment of standards for the importation of teas. 
Buttfteld vs. Stranaham involved an administrative refusal 
womacmit into the United States a shipment of tea found by a 
board of general appraisers to be below certain standards 
Pevorlzed by the Tea Inspection Act. The court upheld the 
government on the basis that it had made a proper decision in 
accord with known standards. The Court did not rule that Con- 
gress had vested the administrative agency with absolute dis- 
eretton to make determinations as to the admissibility of teas. 

In Waite vs. Maey, 246 U.S. 606 (1918), the Supreme Court 
Sretae United States granted an injunction to a tea importer 
hequiring the Tea Inspection Board to admit a shipment of tea 
which it had rejected. Since Section 6 of the Tea Importatton 
Aet required that regulations be in line with "the usages and 
customs of the tea trade," and the regulations which the 
government board had promulgated and acted upon did not meet 
this requirement, the court held that the government had ex- 
ceeded its statutory authority. Both the Waite vs. Macy and 
the Buttfield vs. Stranaham decisions are based on a single 
premise; that the government's discretion over tea imports 
Pei derO judeing according to specific standards. More— 
Over, teas are excluded from the country only if the product 


a 


Mees not meet the minimum standards of the tea trade, Macy vs. 
Brown, (CCA-2, 1915) 224 Fed. 359, aff'd 2h6 U.S. 696 and Macy 
memeesocn, (CCA-2, 1913) 205 Fed. 727. 


feo LNCE, TRIABLE ISSUES OF FACT EXISTED, THE GRANTING oF “A 
SUMMARY JUDGMENT BY THE DISTRICT COURT WAS IMPROPER. 


MGieie vanes J. Hill, 65 6. SUD. 265, 266-267, (ND Geamyide 
1946), complainant raised two issues: ‘'(1) that there was no 
substantial evidence before the respondents (The FDA) that the 
meaty Was unlit for food and that their action is thereforé 
arbitrary and capricious; and (2) that the Federal Security 
mi meseravor did not afford the plaintiff a@ rair hearing." 


The District Court dismissed the second issue on a basis 
I 
Gealing with procedure. 


my The plaintiff's procedural difficulty came about as follows. 
A portion of a shipload of wheat, water-damaged enroute, was 
Seta nea and a hearing held at which it was conceded thatwthe 
focavuei@ 21S then condition was unfit for import. The owner 
subsequently made application to recondition the damased wheat. 
femrococolved permission £0 do 50, and also instructions to regorr 
the proposed method of reconditioning and the purpose for which 
the wheat would be used. "It appears that the owner...did not 
fac ormal written application but did informally and by cor- 
respondence with the Administrator request the release of the 
peau, then in process of being dried out, for use as poultry 
food...(Then) the owner requested a hearing by the Administra- 
Peri wiba an Opportunity Go submit testimony ‘as to the present 
condition of the damaged wheat and particularly on the question 
of the fitness of said wheat for animal foods'.. The Adminis-—- 
trator replied...that a hearing under the Act had already been 
piven and that the request for the use of the wheat as poultry 
feed was denied and declined to accept the invitation to partici- 
Wace in.>.controlled feeding tests." 


at 
(@) 


Dro cases m@iclory, incidentally, isa good iliustration as 
why this appellant believes that the uniform procedures of the 
re Siourd Be Utilized in import dete@minations. 


Le 


Regarding the first issue, the Court heard detailed scien-— 
miric testimony from both the government and the owner as to 
whether the wheat was unfit for food. 

iiiemaorelbhce ii tne INsbany case cCojects to the term de 
novo when applied to the Hill trial on the grounds that the 
Wltimate purpose of hearing the testimony was to determine not 
the state of the wheat but if the government administrator had 
Bmevea in an “arbitrary and capricious” manner. it is the ap= 
pellant's view that the term de novo is properly applied be- 
cause the total facts of the case were reviewed by the court. 
PUreecorguibblve over Latin terminology is beside the point; tie 
Sal~eor Une Matter is that the H7ll case is one in which the 
issues were almost identical with those of the present case 
ost wale the court did examine the facts of the case from 
its inception. The #t1ll precedent, then, presents a compell- 
Mince as FOr une Uroprievy Of Une District Court's Hay— 
ing examined the following issues here: 

PoC r Mihi IMpOrlLerereccenved a fair hearing; 

Pe vieuner there 15 no substantial Evidence that 

Diem lomeorlce beans ware uni > for ood, 

[ime2cvialiGy one DIStrich Colmes did mop consider any 
evidence that the said coffee beans were unfit for food (II 
R. 74) as shown by its statement: 

ene ecole vO admit ald of Themexhibits. 
iiesomdolne. ladomit Witney tne Tollowine 
observation, that the admission of some of 
baesSe wexaibits, particularly the Government's 


exhibits that have to do with analyses made 


Io 


iievesmem2oon, analyses made in San Francisco, 

iomiegwbeing admiteed for the truch of what is 

contained therein, but as the basis for the 

action of the administrative officer. So 

thar nmeadmyttane® Lo.ccin that Sense and for 

that purpose." 
Nor did it take under consideration evidence that the coffee 
Mise tit. Part of this evidence took the form of the testimony 
of two coffee experts who testified at the hearing conducted 
my tne FDA in the proceeding. W. L. MeClintock testified 
mppellant's Exhibit "I-1" page 42, lines 16 to 26) that the 
means, in terms of flavor and color, was coffee and had com- 
mercial value. (See Appendix). 

J. K. Dominguez, another expert, also testified (Appel- 
emo os exaibit “l-1" 9, 47, lines 18 to 26) that the beans 
were a coffee and had commercial value. (See Appendix). 

UnmGMeSsrVoncably sthestestimeny of These GWwOo experts presems: 
rable assues. “Is the coffee a food within the FD&C Act" is 
a question that should have been determined after a full and 
Sonplete proceeding in the District Court and not as has been 


Bene sim Chis instance in a summary proceeding. 


EB. THE INSTANT CASE IS NOT AN UNCONTESTED SUIT AGAINST 
els: Urns 


The instant case was not an.uncontested suit against the 
SoOvieove nas) Pesponcenls alvtempy tO comtend. It was, as Has 
been previously demonstrated, an appeal from an adverse decis- 
ion made by the FDA in derogation of rights granted appellant 
tniderstne Ara and, further, an appeal for reviéw based upon 
Pree prevyissaons of the PD&C Act and the APA. 


LO. 


This case basically 
Pesuring, that procedural 
eecizens deal with their 
meecedural safeguards in 


Willapotnt Oysters Inc. 


CONCLUSION 


Comceris the most important matter or 
safeguards are available when private 
government. Regarding applying these 


the area of import determinations, 


Use Wome tl alan eh. 2d 6705 Cla. 


cert. den. 338 U.S. 890 (1949) contains very pertinent commen- 


tary. The appellant concludes the presentation of his case 


with the following statement of the Ninth Circuit: 


"When it enacted the Administrative Procedure 


Netewtm LONG. with 


its review proceedings (5 


UPs.C.8, $1009) Congress did not see fit to 
Suemcde tne prOVisd ons Of Tie Food and Drue Act 
(ie Ues.C. 4, S371) relating to the scope of 
meveew Preceedings under the latter Act, and 
Dem tnisereason Cireculc courts face the task 
of harmonizing the review provisions of both 
biececmOonr lestsilauion. 81he réview provision 
of both Acts are in part materia; both relate 
POmuNlewsaMne Manwer sor Subject, and it is our 
View Chace tcmey overall and should be considered 
together and given effect..." 


Wacedseesprai 195 1068. at San Francisco, California. 


Respectfully submitted, 


GEORGE McKRAY and 
SHELDON I. BALMAN 


GEORGE McKRAY 
By 
George McKray 
Attorneys for Appellant 
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SrATE OF CALIFORNIA ] 
Poe 22102 
eeeey and County of San Francisco J] 


iecevvlayetiay., Im connection with the preparation 
@eethis brief, I have examined Rules 18, 19 and 39 of 
moe United States Court of Appeals for the Ninth Circuit, 
wiowuneat, im my Opinion, the foregoing brief is in full 
compliance with those rules. 


CEORGH AN. NekRAy 


George A. McKray 
Attorney for Appellant 


ARPIDAVIT OF SERVICE BY MAIL 


Pare OF CALIFORNIA ] 
1 sigs 2225 1 
micy and County of San Francisco J] 


ROBBER JOHNSON. being duly sworn, Says: That he is 
a citizen of the United States, over 18 years of age, not a 
Barey to the within action. This affiant's business address 
momi255 Post Street, Suite 625, San Francisco, California. 
That affiant served copies of the attached APPELLANT'S REPLY 
BRIEF, on each of the following at their respective addresses 
by placing said copies in envelopes addressed as follows: 


Cecil! F. Poole Aerie Veckermans eq. 
eo. ALtorney PDP VLStrice Office 

Robert N. Ensign jel We eicorel vd. 
Pesletvanct U. S. Attorney bos Ameeles>s Calif. “GOO.5 
450 Golden Gate Avenue (3) copies 


Sam Prancisco, Calif. 
(3) copies 


Treemeenvelopes were then sealed and postage fully prepaid 
thereon, and thereafter were on April 19, 1968, deposited 
Momence United States Mall at San Francisco. That there is 
delivery service by United States mail at the places so 
padatesced, Or regular communication by United States mail 
Memvecn the place of mailing and the places so addressed. 


ROBERT L. JOHNSON 


Robert L. Johnson 


Subseribed and sworn to before me 
wake loth day of April, 19638. 


GRACE Gs HACKETT 


Grace G. Hackett, NOTARY PUBLIC 
imc fOoreune City aad Colmty of 
Daa Nraniciseo, State of California 
My commission expires Feb. 9, 1971. 


ap Te Te hI es 


Ven leeleClvauock testified as follows. (See Appellant's 
Meatbits "I-11" page 42, lines 16 to 26.): 
"Q@. And you prepared and examined this coffee 
eccoragime to the accepted method of cupping in 
tie cOnmee dandustry< 
ees. 


(eee CeOroine TO a. e627 condition? 


A. Yes. The standard that is recognized 
Chrous nouy tie United Svates. 


ee cM in YOUR opinion. in terms ot flavor 
Side, veo Mees als algal! (elanaiete’ 


Dec Comiigdcecdi 1 ts coOrice. 
Ore ocs 2G Nave commercial value?z 
ee cee te cCercainiy nace. 
Jee ke DOMINgueZz, anovher expert testified as follows. 
(ec fppellant’s Exhibits “I-1" page 47, lines 14 to 26.): 


"Q. And you were given some of the reconditioned 
Coliitec? 


tee ves, lo was. 
a newdideyoumprepare and examine this eotfee 
accordimpe toe tne accepted methods of cupping in 
the coffee industry? 
Pee ese el dad; 

Do you consider this a coffee? 


Q 

oT Mets wee 
Q Docom lima ve commerciale vainie, 
A 


Yes, it has commercial value.” 


